
  
 

August 29, 2022 
 

The Honorable Chiquita Brooks-LaSure 

Administrator 

Centers for Medicare & Medicaid Services 

Hubert H. Humphrey Building 

200 Independence Avenue, S.W. 

Washington, DC 20201 

 

Submitted electronically through www.regulations.gov. 

 
RE: Comments on Proposed Rule CMS-3419-P: Medicare and Medicaid Programs; 
Conditions of Participation for Rural Emergency Hospitals and Critical Access Hospital 
Conditions of Participation Updates 
 
Dear Ms. Brooks-LaSure,  
 
On behalf of our 127 member hospitals and health systems, the Minnesota Hospital Association 
(MHA) offers the following comments regarding the Centers for Medicare & Medicaid Services’ 
(CMS) proposed rule for the Conditions of Participation (CoP) for Rural Emergency Hospitals 
(REH) and Critical Access Hospitals (CAH).  
 
The state of Minnesota has a significant rural population that rely on 77 critical CAHs, the third 
highest number in the nation. These facilities are critical to ensuring residents and visitors in 
greater Minnesota have access to vital hospital services when needed. Given the 
unprecedented financial and workforce challenges currently facing all hospitals and health 
systems, MHA recognizes the importance of establishing an REH provider type to help prevent 
rural hospital closures. However, MHA also strongly supports protecting the viability of CAHs to 
ensure communities maintain access to critical inpatient services.  
 
Rural Emergency Hospital CoP 
 
MHA applauds CMS’ efforts to allow maximum flexibility in REH structure and staffing. In terms 
of staffing, we support the option for the REH governing body to grant medical staff privileges to 
nurse practitioners (NP) and physician assistants (PA), as allowable under Minnesota scope of 
practice laws. Authorizing NPs and PAs to practice at the top of their education and license 
mitigates some workforce challenges that rural communities face. Since REHs will likely have a 
low volume of patients and services, MHA also supports CMS’ proposal to adopt CAH 
emergency services CoP for personnel by allowing a physician, PA, NP, or clinical nurse 
specialist to be on call within thirty minutes of the REH, rather than always be on site.  
 
Since the REH is a new provider designation, MHA appreciates CMS not placing limits on the 
types of outpatient services that REHs may choose to furnish, so they can remain flexible and 
adapt to the needs of their community.  
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To better support long-term financial stability, REHs should be eligible for drug savings under 
the 340B Drug Pricing Program. We encourage CMS to seek regulatory changes 
administratively to allow REHs to participate since an REH is serving a rural population in a 
similar way as a CAH. While a change to the 340B statute may be required to allow REHs to 
participate, CMS should work alongside Congress and be an advocate to ensure this important 
change is made. Without 340B eligibility, far fewer hospitals will consider converting to an REH 
since the program savings are key to maintaining the financial viability of rural hospitals.   
 
CMS should also acknowledge the difficulty of finding placements for mental and behavioral 
health patients requiring a transfer, and work within its authority to address this issue. An 
emergency department may be the only access point for rural patients experiencing an acute 
mental health crisis. We are concerned that when an REH is faced with a patient requiring 
mental health care outside of an REH’s scope, there likely will not be available inpatient 
psychiatric beds for transfer or the transfer process will exceed 24 hours. Given the significant 
discharge and emergency room boarding challenges facing hospitals and health systems, CMS 
must explore the possibility of requiring REHs to enter into transfer agreements with the closest 
inpatient psychiatric facility or allowing an REH to operate a distinct inpatient psychiatric unit. 
 
A distinct part 10-bed inpatient psychiatric unit would help meet the mental health needs of 
many rural communities and would be similar to CMS’ proposed allowance for operating a 
distinct part skilled nursing facility. Rural residents frequently travel longer distances to see 
mental health providers, with weather and road issues often creating further challenges. 
Telehealth is critical in providing access to care, but there may be barriers with lack of adequate 
broadband internet and the need for inpatient mental health beds. The inpatient psychiatric unit 
would be physically distinct and fiscally separate for cost-reporting purposes, which would not 
threaten the outpatient nature of the REH or the 24-hour patient stay average. The psychiatric 
unit could make use of vacated space from the CAH or small rural hospital’s conversion out of 
inpatient care into an REH. 
 
We also urge CMS to reconsider its supervision requirements for certified registered nurse 
anesthetists (CRNA). CRNAs often serve as the sole anesthesia provider in rural hospitals. 
They are more likely to work in areas with lower median incomes and higher uninsured or 
Medicaid beneficiary populations, both of which often overlap with rural areas. To continue 
CMS’ commitment to flexibility for REHs, it must remove the requirement for an operating 
practitioner to supervise a CRNA administering anesthesia at the proposed § 485.524(d)(3)(ii). 
 
While MHA appreciates investments made by the Health Resources & Services Administration’s 
Federal Office of Rural Health Policy to support implementation of the REH provider model, 
CMS should also consider providing additional resources and guidance to state agencies to 
implement licensure changes and other policy updates necessary for any hospital conversion.  
 
Critical Access Hospital CoP 
 
We thank CMS for clarifying the CAH distance requirements by adding the definition of “primary 
roads.” We support the definition of primary roads and believe it will provide essential 
confirmation of CMS policy in this area.  
 
However, we advocate for clarifying the definition to exclude Federal numbered highways with 
one lane in each direction. One lane Federal highways are common in rural areas and, in many 
instances, are not comparable to two or three lane highways because of varied levels of 
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maintenance. In many instances, Federal one lane highways do not differ from state one lane 
highways, which are excluded from the proposed definition.  
 
We request that CMS make two changes to the CAH distance requirements. First, we ask that 
CMS specifically exclude REHs from the distance determination for CAHs. Considering that 
REHs only provide emergency department services, furnish no inpatient services, and can 
optionally furnish outpatient services, REHs serve a different purpose than CAHs or PPS 
hospitals. Since existing CAHs are eligible to convert to an REH, and CAHs are excluded from 
the distance requirement relative to other CAHs, a CAH that converts to an REH should remain 
excluded from distance requirements.  
 
Second, we urge CMS to codify sub-regulatory guidance from the State Operations Manual 
(SOM), Chapter 2, at 2256A. This guidance explains that the proximity of IHS and Tribal 
hospitals or CAHs and non-IHS or Tribal hospitals or CAHs to each other is not considered 
when accounting for CAH distance requirements. CMS already follows this at a sub-regulatory 
level, so codifying this guidance into regulation would not change the verification process except 
to give hospitals clear expectations. 
 
MHA also supports CMS’ efforts to streamline and increase efficiency by allowing CAHs within 
larger health systems to use unified and integrated systems for infection control and prevention 
and antibiotic stewardship program, medical staff, and quality assessment and performance 
improvement program. 
 
As always, we appreciate the opportunity to comment on CMS’ proposed rules. If you have any 
questions, please feel free to contact me at (651) 659-1415 or jschindler@mnhospitals.org. 
 

Sincerely, 

 

 
Joseph A. Schindler 

Vice President, Finance Policy & Analytics 
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